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ABSTRACT 

Presented by the President's Committee on Mental 
Retardation are an analysis of architectural barriers and a summary 
of new state cases, updated information on previously reported cases, 
and a listing of cases all concerned with the legal rights of the 
retarded. Architectural barriers are considered in ter^s of statutory 
actions and constitutional theories that have been used to challenge 
such barriers. New cases are reviewed for the following issues: 
architectural barriers, right to treatment, right to just 
compensation for labor, right to education, exclusionary zoning, 
sterilization, and right to control money. Updated information is 
provided on previously reported cases concerned with right to 
treatment, right to just compensation for labor, right to education, 
right to fair classification, exclusionary zoning, sterilization, and 
commitment laws. The final section lists closed cases in the 
following areas: right to treatment, right to just compensation for 
labor, right to public education, custody, commitment lavs, and 
exclusionary zoning. (D6) 
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This issue of **Mental Retardation the Law" features a discussion of 
two recent cases involving challenges to architectural barriers. 

Altogether this issue contains reports on twelve new cases and updated 
information on thirty-four cases reported in previous issues. Important 
among the updated cases is Donaldson v. O'Connor in which for the first 
time the constitutional right to treatment of an involuntarily confined 
patient was upheld by a United States Court of Appeals. This case will 
be analyzed in more detail in the next issue. 
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1. FEATURE 



ARCHITECTURAL CARRIERS 

This isiue of "Mental Retardation and the Law," focuses on cases challenging the constitu- 
tionalitj' of public policies permitting the construction of public facilities which are inacess- 
ible to persons with physical handicaps. This analysis will concentrate on statutory and con- 
stitutional theories that have oeen used to challenge such "architectural barriers." Following 
this analysis, two cases will be summarized which were successful in having such barriers re- 
moved. One of the cases involved public buildings in Cuyaioga County, Ohio and the other 
involved the subway system that is presently tmder construction in Washington, D.C. 

Persons concerned about the legal rights of the mentally retarded have recently joined the 
broader group concerned with the physically handicapped in an effort to remove arcliitcc- 
tural barriers affecting their mutual constituencies. In a study conducted in E(i jiburgh, Scot- 
land, it was found that 

la] Imost 95% of those with I.Q.'s below 30 and almost 78% of those with I.Q.'s 
between 30 and 55 suffered from at least one major physically handicapping con- 
dition. Among the mildly retarded, this percentage declined markedly to 37%. 
Conley, The Economics of Mental Retardation, p. 47. 



From this and other studies, the authors of Economics of Mental Retardation conclude that 
over 30% of all retarded chUdren suffer from additional physical handicaps aiid that this fig- 
ure increases with age and greater severity of retardation. 

In addition to usual physical handicaps, mentally retarded persons have other special handi- 
caps whioh architects must be awt J of. For example, mass transit systems may be unusable 
to a retarded person who cannot read or count the change necessary to pay the fare. The 
challenge lo architects who design such systems is to minimize to the greatest extent practi- 
cal all barri ■•rs to the use of such systems by the retarded. 

Statutory Actions 

In recent years legislatures have passed a number of laws to help eliminate architectural bar- 
riers. Title 42, United States Code, Sections 4151-5156 provides that any building which is 
built by the P'fcderai Government for its own use or which is financed in whole or in part by 
Federal funds (except for private residences) must m'^t Federal standards to insure that it is 
accessible to persons who are physically handicapped. 

Many states have also passed legislation to eliminate architectur?! barriers in public buildings. 
As of August 1 973, ever>- state except Kentucky had some existing legislation regarding archi- 
tectural barriers. "Survey of State Lav.5 To Remove Barriers," President's Committee on Em- 
ployment of the Handicapped (Available t'om PCEH, 1111 - 20th Street, N.W., Washington, 
D.C. 20036) 

Constitutional Tneories 

In addition to suits stemming directly xiw.n state and Federal statutory provisions, advocates 
attacking architectural bairiers on bthalf of the retarded have raised a number of constitu- 
tional theories. 
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First, public policies which permit fiuchitectural harriers may violate the Equal Protection 
Clause of the Fourteenth Amendment to the United States Constitution. Where the Govern- 
ment undertakes to carry out public functions, it may not unreasonably discriminate against 
one group of persons in society, i.e., physically handicapped. At a minimum, there must be 
a rational basis for differential treatment, and if differential treatment h afforded to a "sus- 
pect classification" then the burden on the government is not mly to how that there is a 
iv^tional basis for the differential treatment but that there is a compelliiig state interest to 
justify it. 

A variant of the Equal Protection argument is that physically handicapped persons are de- 
nied Equal Employment ^)ortunity in that they are denied government jobs if public 
buildings are physically inaccessible to them. This argument applies, for example, to physi- 
caiiy handicapped lawyers who are unable to enter courthouses. 

Other theories are that architectural bariers preventing physically handicapped persons from 
using public transportation violate their First Amendment Right To Travel; that physically 
handicapped persons' First Amendxnent Right To Petition The Government is denied when 
government officials are inaccessbile because of architectural barriers in publir buildings; 
and that phy "Orally handicapped percons are denied equal access to the courts when they can- 
not ent^r the <"ourthouse because* of architectural barriers. 

Plain^ s in architectural barriers cases generally seek orders requiring that architectural bar- 
riers be removed from existing buildings and that future buildings be designed in a "barrier 
free" manner, in one of the two cases reported l)elow, the plaintiff obtained a consent de- 
cree providing for the removal of architectural barriers. In the other case, a Washington, D.C. 
District Judge enjoined the local transit authority from operating their new subway system 
until it was made accessible to physically handicapped persons. 

n. NEW CASES 

A. ARCHITECTURAL BARRIERS 

WASHINGTON D.C: Urban League v. WMATA, CivU No. 776-72 (United States 

District Court Tor the District of Columbia) Filed April 14, 
1972. Decided October 9, 1973. 

The plainciixs in this class action suit were the Washington Urban League, the Par- 
alyzed Veterans of America, the National Paraplegic Foundat on, and othei^. 

The Defendant was the Washington Area Metropolitt^n Transit Authority (WMATA) 
which is in the process of constructing a subway system foi the Wa^^hington, D.C. 
Metropolitan area. 

The plaintiffs claimea that Metro was constructing the subway system without 
taking into account the needs of physically handicapped citizens who might want 
to use the system. In particular, the plaintiffs were concerned that there would 
not be elevators to the subway station for use by people who could not use stairs 
because they were confined to wheelchairs due to physicd handicaps. Plaintiffs 
based their legal claims on 42 U£C 4151 (as amended by PL 91 205) which re- 
quires that any public facility built with Federal fi nds (including tho subway) 
must be accessible to persons who are physically handicapped. In addition, 
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plaintiffs asserted some of the constitutional theories discussed in the feature arti- 
cle fsupro* p. 2). 

Defendants interposed three defenses: 

-PL 91-205 (which amended 42USC §4151 to include WM AT A as one of those 
ngencies required to eliminate architectural barriers) was only an authoriza- 
tion to spend money and therefore WMATA has no obligation to spend 
money on such things as elevators unless Congress appropriates money for 
those items. 

—Under various **Anti-Deficiency" provisions of the United States Code, it 
would be unlawful for WMATA to either exceed its budget or divert funds 
from othei parts of the budget to meet the plaintiffs^ demands. 

— I'he funding arrangement of WMATA was so delicate that it could not have 
been Congresi^'s intent to alter it without providing additional funds to do 
so. 

The plaintiffs sought the following relief: 

1. A declaratory judgement that WMATA was in violation of 42 USC § 4151; 

2. A preliminairy injunction to prevent further construction which would 
make the installation of elevators more difficult; and to prevent expenditure 
of funds for the design or construction of further stations until provisions 
were made for handicapped persons in currently constructed stations; 

3. A permanent injunction preventing the defendant from constructing any 
further stations until the Court was assured of WM ATA's compl*iance with 
the l.iw and its agreement to install elevator systems. 

The motion for a preliminary injunction was denied, but on October 8, 1972, the 
District Court entered ar. order declaring that 42 USC § 4151 applied to the facts 
of this jase. Rather than granting immediate relief, the Court retained jurisdiction 
until October 8, 1973, at which time WMATA was to report back to the Court as 
to what st^ps had been taken to comply with the law. 

On June 29, 1973, the Court entered an order granting partial summary judgement 
declaring that defendants were under a legal obligation to design the subway sys- 
tem for use by physically handicapped persons. A mandatory injunction was 
handed down on Oct. 9, 1973, enjoining WMATA from commercially operating 
the subway system until it was made accessible to physically handicapped persons. 

OHIO: Friedman u. County of Cuyahoga, Case No. 89596? (Court of Common 
Pleas, Cuyahoga County, Ohio) Consent decree entered November 15, 
1972, 

Plaintiffs in this class action which challenged the constitutionality of architec- 
tural barriers to the physically handicapped in public buildings were Jeffer> Fried- 
man, a law student (now a lawyer) in Cleveland, Ohio» and the class of all physi- 
cally hardicapped persons in Cuyahoga County. 
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The defendants were officials of Cuyahoga County Ohio. 

The suit was brought after Friedman tried unsuccessfully to enter various county 
buildings, including the County Administrative building and the County Court- 
house. Friedman, confined to a wheelchair due to an automobile accident, was 
unable to enter most of these buildings because they were designed in such a way 
as to be inaccessible to persons in wheelchairs. 

In his complaint, Friedman relied upon Article 1, Sect. 16 of the Ohio Constitu- 
tion and al3o asserted several of the Federal Constitutional theories outlined at 
pp. 1 - 2 above. 

Plaintiffs sought an injunction ordering the defendants to alter the buildings to 
make them accessible to physically handicapped persons. 

On November 15, 1972, Judge John T. Patton entered a consent decree, whereby 
defendants agreed to install ramps, a bell or signalling device, or other appropriate 
means to assure ingress and egress by physically handicapped persons to certain 
public buildings. 

B. RIGHT TO TREATMENT 

WASHINGTON, D.C.: Robinson v. Weinberger, No. CA 74-285, (United States 

District Court for the District of Columbia) filed Feb. 14, 
1974. 

Plaintiffs in this class action include a class of persons confined to St. Elizabeths 
Hospital in the District of Columbia who **now, or may in the future, need place- 
ment in the least restrictive setting, consistent with suitable care and treatment. . 
and four prestigious organizations of mental health professionals— The American 
Orthopsychiatric Association, American Psychiatric Association, American Psy- 
chology Association and the American Public Health Association. 

Defendants are the Federal and District of Columbia officials who are responsibile 
for operating St. Elizabeths Hospital in the District. 

The plaintiffs allege in their complaint that the defendants have a duty under the 
1964 'lospitalization of the Mentally 111 Act and the First, Fifth and Eighth Amend- 
ments to the U.S. Constitution, to "return the mentally ill [and retarded] to a full, 
productive and autonomous life in the community as soon as possible.'' To this 
end, they have a duty to place these persons in the **least restrictive settings or in- 
stitutions consistent with the plaintiffs' treatment needs." If these settings do not 
already exist, defendants have a duty to create these settings and further to up- 
grade the existing facilities to insure that the> benefit and not harm the plaintiffs. 

The plaintiffs further allege that all of the named plaintiffs and the members of 
the class should no bnger be confined to St. Elizabeths Hospital but cannot be 
placed in alternative settings because those settings do not exist in sufficient num- 
bers to meet the requirements of those who need them. 

Plaintiffs have sought the following relief: 

—A declaration that the defendants are in violation of the 1964 Hospitalization 
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of the Mentally 111 Act and the United States Constitution because of their 
failure to provide treatment in less restrictive settings than St. Elizabeths 
Hbspital; 

—An order enjoining the defendants from violating their duty to provide 
treatment in less restrictive settings and requiring the defendants to submit 
to the court a plan to provide such treatment; and attorneys fees and costs. 

The defendants have not yet filed any responsive pleadings. 

MARYLAND: United States v. Solomon, No. N-7 4-181 (United States District 
Court, Maryland) filed February 21, 1974. 

Plaintiff in this right to treatment suit is the United States of America, represented 
by the Department of Justice, Civil Rights Division, Office of Institutions and 
Facilities. 

Defendants are the officials who operate Rosewood State Hospital in Maryland 
and officials of the Department of Health and Mental Hygiene of Maryland. 

Plaintiffs allege that the defendants have violated the Eighth, Thirteenth, and 
Fourteenth Amendment rights of Posewood State Hospital residents by failing 
to provide care and treatment for the residents; failing to p\ ttect the residents 
from physical harm; failing to provide adequate compensation for non-therapeutic 
work not related to personal hygiene or housekeeping; and retaining certain resi- 
dents in the institution solely because of their willingness or ability to perform 
such work. 

Plaintiff seeks an order enjoining the defendants from continuing to violate the 
residents' constitutional rights. 

This is the first instance in which the U.S. Department cf Justice has itself initi- 
ated (rather than participated in as friend of the court) a class action suit on be- 
half o^ tho mentally retarded. 

PENNSYLVANIA: Janet D. v. Garros, No. 1079-73 (Court of Common Pleas, 

Allegheny County, Pennsylvania, Family Division, Juvenile 
Section) filed June 26, 1973. Decided March 29, 1974. 

Plaintiff in this ''Petition ferrule to show cause why respondent should not be 
held in contempt" is Janet D. a mentally retarded, emotionally disturbed, deprived 
child. 

The respondent is the Director of Child Welfare Services for Allegheny County. 

Plaintiff had been committed by the Juvenile Court to the Child Welfare Services 
after she had run away from a number of foster homes. On Jur e 15, 1973, the 
Juvenile Court had entered an order requiring, among other things, that the 
Child Welfare Services '*make suitable arrangements to see that said child does not 
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run away subsequent to her placement in the shelter facility to be provided by 
C(hild] Wfelfarel S[ervicesl/' Subsequent to the ontering of this order, Janet 
had run away three times and on one occasion had jeen "jumped" by four boys 
in an attack that had '^sexual overtones.'' 

In his opinion, the Juvenile Judge commented that he was **adversely impressed 
by the CVVS administration's general lack of humane concern for children, evidenced 
by a slavish adherence to rigid bureaucratic channels and a division of work assign- 
ments which is perhaps fitting for the Defense Department, but certainly not ap- 
propriate for an agency established to help deprived children with individualized 
problems aiid needs." 

In finding the Director of the Child Welfare Services in contempt of the Court, he 
held, inter alia: 

—That the failure of the Director to properly supervise lower echelon employ- 
ees in carrying out the court order constituted a contempt of court. 

That neither "good intentions nor poor judgement" are defenses to citations 
for civil contempt. 

The court concluded that it "cannot and will not condone any placement of shelter 
situation which continually exposes a child to harm regardless of the purity of in- 
tentions of those administering the Agency. The Court found the Director in con- 
tempt of the court and fined him $100. It also ruled that the plaintiff could file 
a claim for damage if they could be quantified. 

RIGHT TO JUST COMPENSATION FOR LABOR 

IOWA: Brennanv. State of Iowa No. 73-1500 (United States Court of Appeals, 
Eighth Circuit) decided February 26, 1973. 

Plaintiff in this suit to enforce the Fair Labor Standards Act was the Secretary of 
Labor. 

The Defendant was the State of Iowa as owner of various mental and/^enal insti- 
tutions. 

The Eighth Circuit ruled that employees in these institutions are ''engaged in com- 
merce" and therefore are covered by the Fair Labor Standards Act. The rationale 
for finding that the employees are engaged in commerce is that (1) regular activi- 
ties of the employees are interstate in nature (such as sending invoices out of state, 
making interstate telephone calls, accompanying patients out of state for treatment 
or diagnosis, etc.); and (2) that the employees physically possess goods that are in 
interstate commerce. 

The court ruled further that the assessment of back wages would be an appropriate 
remedy in such a case, even though the defendant is a State. 

Under the decision by the Unit€:d States District Court for the District of Columbia 
in Souder v, Brennan (see ''Mental Retardation and the Law,'* January 1974, p.9) 
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patient workers in these mental and penal institutions are among the employees 
covered by this decision. 

D. RIGHT TO EDUCATION. 

WEST VIRGINIA: Doe v, Jones, (Hearing before the State Superintendent of 

Schools), decided January 4, 1974. 

Petitioners in this class action lawsuit were minor residents of Spencer State Hospital 
in Roane County, West Virginia. 

The respondents were the Board of Education and Superintendent of Schools of 
Roane County, West Virginia. 

The petitioners claimed that the respondents had denied them the right to attend the 
public schools of Roane County in violation of State law and the Fourteenth Amend- 
ment to the United States Constitution. The petitioners had agreed that they would 
permit the director of Spencer State Hospital to certify which of the children at the 
hospital would be able to benefit from public school education and abide by that 
certification. 

The State Superintendent ruled that under West Virginia statutory law, the School 
Board must admit all students residing in the school district to district schools re- 
gardless of the students' domicile for other purposes. He further ruled that students 
may only be excluded for conduct specified by statute (i.e. disorderly, refractory, 
indecent or immoral conduct) but that before exclusion for these reasons is per- 
mitted, the students must be afforded a due process hearing on the exclusion. 

The State Superintendent ordered the School Board to admit to the county schools 
those students certified by the director of the Spencer State Hospital. 

WISCONSIN: State of Wisconsin ex rel Warren v. Nusbaum, State No. 2 (Wisconsin 
Supreme Court) filed March 1, 1974. 

This is a lawsuit testing the constitutionality of Wis. Stat. § 115.82(d), which pro- 
vides for State tuition grants to parents of handicapped children to send the chil- 
dren to private schools if no public school spaces are available. The suit was au- 
thorized by Sec 22 of Chapter 89 of the Laws of 1973 to test the constitutionality 
of this provision. 

The plaintiff is the Attorney General of the State of Wisconsin. 

The Defendant is the Secretary of the State Department of Ad nininstration. 

The plaintiffs in Panitch v. State of Wisconsin (See p. 20 infra) have intervened as a 
party plaintiff. 

Both sides stipulated to the tacis of the case. The sole question beinp; argued is 
whether § 115.82(d) violates the First Amendment to the United States Constitu- 
tion and Article I, sec. 18 of the Wisconsin Constitution. 
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PlaiiUirr takos the position that since the primary purpose of the statute is secular, 
there is no violation of the First Amendment. Defendant has responded that de- 
spite the fact that the primary purpose is secular, the legislative scheme represents 
an impermissible entanglement of the State in religion si^.ce the funds paid under 
the statute could go directly to religious schools. Intervenors assert that not only 
are the tuition grants permissible, they are required under the Fourteenth Amend- 
ment to the United Statt»s Constitution. 

The case is set for oral argument before the Wisconsin Supreme Court in June of 
1974. 

E. EXCLUSIONARY ZONING 

NEW YORK: Village of Belle Terre v, Borass, 94 S. Ct. 1536 (1974). 



While this case does not involve the mentally retarded per se, its impact on the 
question of exclusionary zoning (see **Mental Retardation and the Law," July 
1973) is significant. 

Appellant in this caie was the Village of Belle Terre, New York. 

.Appellees were three unmarried college students and their landlord. 

Under the zoning ordinance in Belle Terre, certain areas were restricted to one- 
family dwellings. "Family'* was defined as "One or more persons related by blood, 
adoption, or marriage, living and cooking together as a single housekeeping unit, 
exclusive of household servants. A number of persons, but not exceedmg two (2) 
living and cooking together as a single housekeeping unit, though not related by 
blood, adoption or marriage shall be deemed to constitute a family.'* 

.Appellee students had leased a house in a one-family zone. When the Village sought 
to evict them they brought this suit to have the definition of family declared un- 
constitutional. The District Court and Second Circuit Court of Appeal held that 
the definition violated the Equal Protection Clause of the Fourteenth Amendment. 
The Supreme ('ourt, per Justice Douglas (6-3), reversed. 

The majority opinion held that such a restriction was a valid exercise of the police 
power and let the provision stand. Justice Marshall, dissenting, objected that the 
provisi>.:i in question discriminated on the basis of lifestyle, a fundamental per- 
sonal r .^ht, and therefore that state should have to show a substantial and com- 
pellinr; interest. 

F, STERILIZATION 

CALIFORNIA: Holly Diane Kemp lk Joseph Kemp (Guardian), 1/Civil 33721 
(Court of Appeal, State of California) filed March 29, 1972. 

Respondent/.Appellant is a 32 year old black woman who is alleged to be mildly 
mentally retarded. 



ERIC 



8 



IVtitionor/Apiu'lU't' is her father, who sought to have himself appointed guardian 
of her person. 

The appellant allefies that the "sole purpose" of the petition for guardianship was 
to "obtain an order of the probate court authorizing her sterilization," The 
reasons that the doctor and the guardian gave for seeking the sterilization were 
(1) that she "might engage in sexual intercourse;" and that she was "deficient" 
and "might have a deficient child." 

.A hearing was held on September 8. 1972 at which Mr. Kemp, the father, testified, 
and various medical reports were admitted into evidence. No evidence was pre- 
sented on behalf of appellant, nor were expert witnesses— or any witnesses— called 
for appellant. 

On December 2B, 1972 the trial judge entered an order authorizing and directing 
the guardian to consent to sterilization of appellant on the grounds that: her 
health would be impaired if she became pregnant; use of an intrauterine device 
was medically contraindicated; and use of birth control pills had "adversely af- 
fected the health of the appellant." 

The public defender, who represented appellant at the hearing, filed a notice of 
appeal and the ACLU of Northern California is prosecuting the appeal. 

As grounds for appeal, the appellant asserts that the Probate ('ourt was without 
authority to authorize or direct the guardian to con.spnt to the sterilization of the 
appellant, since its order went beyond the scope of the equitable powers granted 
to that court and ordered that the powers of the guardian be exercised for reasons 
other than the "best interests" of the ward; that the decree of the Probate Court 
is state action in violation of rights guaranteed to the apjwllant by the United States 
and California constitutions, since, among other factors, the sterilization violates 
the appellant's right to privacy without any compelling state interest; that the steri- 
lization order deprives appellant of equal protection of the laws because she was 
denied those procedural safeguards which are provided, by statute, to those in insti- 
tutions who may be sterilized. 

Appellees have not yet filed their reply brief. 

W.-\SHl.\(iT()N. D.C.: S'ational Welfare Hif^hts Orfianizatinn v. Weinberger, No. 

71-243 (United StaU's District Court for the District of 
Columbia) filed February 6. 1974. Con.solidated with 
Hclf l: Weinberger. No. 73-1557 (United .States District 
Court for the District of Columbia) reinstated October 8. 
1973. 

In this suit the National Welfare Rights Organization is challenging the validity of 
the Proposed DHHW regulations governing sterilization. 

Defendants are officials of the Department of Health. Kducation. and Welfare who 
are responsible for administering family planning programs funded by the Federal 
Ciovernment. 
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This vim^ was consolidated with Relf v, Weinberger {sve **Mental Retardation and 
the Law/' October, 1973, and January, 1974) since part of /iW/" challenges the 
validity of the same DHEW Regulations. 

The Regulations challenged in this cast^ were published in the Federal Register on 
September 21, 1973, and promulgat^^d on Keb. B, 1974. (For the text of the Fro- 
posed Regulations, see ''Mental Retardation and the Law," October, 1973, pp. 5- 
8.) Following their promulgation, this lawsuit was filed challenging their validity 
under the United States Constitution and certain Federal Statutes. 

.According to plaintiffs, the challenged Regulations violate the right to privacy 
guaranteed to juveniles and persons alleged to be mentally incompetent. This 
right is guaranteed by the First, Fourth, Fifth and Ninth Amendments to the 
United States Constitution. Specifically these Regulations violate the right to pri- 
vacy of juveniles and incompetents in that they 

—sanction the use of Federal funds to pay for irreversible sterilization even 
where there is no ^'therapeutic purpose. 

—sanction irreversible sterilization over the object of parents or guardians. 



—sanction involuntary sterilizations for •Hherapeutic purposes*' without any 
safeguards to insure that there is a need for the operation. 

—sanction "irreversible non-therapeutic sterilization'* without adequate sub- 
stantive standards and procedural safeguards to insure that the actions of 
the Review Committee** in approving such sterilizations do not violate the 
right to privacy of the juveniles or alleged mentally incompetent persons. 

Plaintiffs further allege that the Regulations sanction sterilization of adults who are 
dependant on welfare funds without any procedures to insure that their '^consent** 
to sterilization is ''voluntao', informed, and compet^mt.** 

Plaintiffs finally allege that the Regulations authorize procedures and practices which 
are beyond the statutor>* authority of the defendants to authorize and therefore con- 
stitute ^'arbitrary and unlawful action by the defendants.** 

The relief sought by plaintiffs included: 

a temporar>' restraining order preventing the use of Federal funds foi steriliza- 
tion except in cases of niedical necessity; 

a preliminary' injunction; and 

permanent relief in the form of a declaration that the Regulations are uncon- 
stitutional; and an ir junction against implementing the Regulations or, alter- 
natively, an order directing the defendants to promulgate new Regulations. 

After the SWHO v. U'e//i6e.'^v cjise and Relf r. Weinberger were joined, the Set*- 
retary of Health, Kducatiun, and Welfare agreed to delay iniplementation of the 
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L'halU'n«t'd lU'^ulutions until March 18, 1973, in order to permita resolution of 
the legal i&sucs raised by the two sets of plaintiffs. 

Peft'ndant's motion for dismissal and all parties' motion", foi summarj* judgement 
were argued before Judge Gesell of the United States District Court for the Dii.- 
trict of Columbia. 

Judge Gesell entered his opinion and order on March 16, 1973. The judge avoided 
deciding the constitutional issues because he determined that the Secretary of 
Health, Education, and Welfare lacked statutory authorization to provide P'ederHl 
funds for the "sterilization of any person incompetent under st^it« law to consent 
to such an operation, whether because of minority or mental deficiency." Accord- 
ingly, he enjoined the defendants from providing Federal funds for the stenlization 
of persons who have been "judicially declared mentally incompetent," or who are 
"in fact legally incompetent under the applicable state laws to give informed and 
binding consent to the performance of such an operation because of age or mental 
capacity. 

Judge Gesell also found that the consent procedures provided for m the Regula- 
tions were deficient in that they did not adequately advise persons that benefits 
under Federal programs (principally Medicaid) could not be withheld or withdrawn 
because of failure to consent to sterilization. He ordered that such advice must "ap- 
pear prominently at the top of the consent document." 

Thus far no appeal has been taken by the government. 

NORTH CAROLINA: Elaine Trent v. David Wright, M.D., (United States Dis- 
trict Court, Eastern District, North Carolina) filed 
January 18, 1974. 

Plaintiff is a young black woman who was irreversibly sterilized at age 14. She 
claims to represent a class of persons who have been or might be subjected to this 
same procedure. 

Defendants include the doctor who performed the operation and certain social 
sei-vice personnel and members of the State Eugenics Board who either recom- 
mended or authorized the operation. 

Plaintiff's factual allegations are briefly as follows: 

When she was 14 years old, she gave birth to an illegitimate child. While she 
wa.s in th«» hospital, she was sterilized after the doctors had obtained written 
consent from her illiterate grandmother. 

Her grandmother did not understand what was on the form and was told by 
the doctors that the procedure would only In? temporary. The defendant 
Eugenics Board authorized the sU'rilization without holding a hearing to de- 
termine whether or not plaintiff was "mentally diseased or feeblemmded" 
(the standard for involuntary sterilization under North Carolina law), which 
she was not. Plaintiff believes that the Eugenics Board has increasingly relied 
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on third-party coivsiMit to the* operation of sterilization in order to avoid the 
hearinti procedures required by the &itertli*i&atlon Statute* 



She further believes the Pugenics Board's determination was based on factors 
of race, sex. poverty and her status as an unwed mother. 

The sterilization operation has resulted in physical disabilities and her hur.- 
hand has said he plans to leave her based largely on her inability to bear him 
any children. 

In her complaint, plaintiff sets out a number of legal rights which she believes the 
North Carolina Sterilization Statute and the actions of the defendants have violated. 
'I*he North Carolina SU?rilization Statute violates the First, Fourth, Fifth, Eighth, 
Ninth, 1 hirteenth* and Fourteenth Amendments to ttie Unil^d States Constitution 
in that; 



a. the Statute is an arbitrary exercise of state power; 

b. the Statute lacks adequate procedural safeguards; 

c. the grounds for sterilization are "impermissible vague;'' 

d. the Statute denies an 18 year old notice and an opportunity to be heard 
on a matter of **vital importance to her life and liberty;'' 

e. the Statute violates the right to privacy;" 

f. the ap|)lication of the Statute* 'Mnvidiously discriminates'* against persons 
on ai count of race, poverty, sex, and status of unwed parenthood; 

g. tin Statute inflicts cruel and unusual punishment; 

1), the Statute punishes women who bear children out of wedlock. 

I hp defendants hav(» violated the provisions of the North Carolina Sterilization Stat- 
utt»s in the method by which they ordered sterilization; and . the defendants' 
condui t amounts to medical malf)ractice. 

Plaintiff seeks the following n^lief : 

1. A declaration that the sterilization Statute is in violation of the United 
States Constitution; 



2. Nullification of the Kugenics Board's determination that the plaintiff was 
••mentally defective*'; 

3. An order to t»x{)ungt» reference to the ••mentally defective** condition of 
the plaintiff from all records; 

4. Monetiu-y damages; and 

5. (*osts and attorneys fees. 
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To dull' iu> unswtT or other rfsponsive i J»'aUiin» has heer. iVceivt'd from the delend- 
aiUs. 

RIGHT TO CONTROL MONEY 

CONNlCrTlCUT: Mbrvcfit v. Ccrlso.t, No. 11-263 (Unitt'd States District Oourl 
for the Distru t of C'oruwcticut) Filed December 13, 1973. 

Pliintiffs in this class action are two elderly mentally retarded women who were 
involuntarily committed to mental institutions lor 41 years; and a cla.Si^ of "all 
persons presently c* formerly resiuinj^ in any state institvUion for the mentally 
retarded in Connecticut and whose assets or annual income' does not exceed. . . 
$5000. ' 

The defendant is the Commissioner of the Departmen. of Finance mid Control for 
the Slate of Connecticut. 

Section 4 (i8« of the Connecticut General Statutes provides* for the appointment 
of the Commissioner as conservator of the iLssets for all ptn-sons confined in state 
inatituUons for the 'r.entally iH of rotarde.1 whose assets or income dies not ex- 
ceed $5000. No notice or hearing *s required before the con.servatoi is appointed 
in this capacity. He authorized to collect, f inds of the residents and disburse 
them if he determines it is proper to do so (aJthout?h under other statutes, hear- 
ings are required before conseivators are appointed). 

In their complaint, the named plaintiffs allejie that the defendant disallowed the 
payment of $320.95 for the purchase ot a color television set because the pay- 
ment "would not be in the best interest of the State of Connecticut," even though 
the plaintiffs were no lonser living in the institution and their .social worker and 
the family with whom they were livinu felt that the purchase was ju.stified. 

The plaintiffs se. k to have Section 4-68(g) of the General Statutes declared unconsti- 
tutional on the following grounds: 

The procedure provided permits plaintiffs to be declared incompetent without 
notice and a proper judical hearing in violation of the Due Process clause of 
the Fourteenth Amendment to the U.S. Con.stitution, anil the procedure 
creates a statutory conflict of interest for the conservator since he must act 
in the inn-res'; of both the plaintiffs and the staU» of Connecticut. This con- 
flict violates the Fourteenth Amendment to the United HtaU's Constitution; 

The proi edure discriminaloriSy applies to only tho.se mentally ill or retarded 
persons who are confined to state institutions, in violation of the Kqual Pro- 
tection clause of the Fourteenth .•Xmendment to the United States Consti- 
tution, and the statute creates a "permanent, irrebuttable picsumption that 
piaintiffs and all persons similarly situated are incompetent to handle their 
own affairs" in violation of the Due Process and KquiU Protection clau-ses 
of the United States Constitution. 

The relief sought by plaintiffs in this suit includes: 
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u ch'i'laravion that the chalVnged statutory provision is unconstitutional; 

-an injunction prohibitin^i the delendant from enfoicing the statute; and 

an ordt'f fting tht' defendant to return to the plaintiff » !ass all property 
which hai. beei. placed in trustee accounts for them. 

'io answer has yet been filed. 

HI. UPDATED INFORMATION ON PREVIOUSLY UEPORTED CASES 

A. raOHT TO TREATMENT 

ALABAMA: Wyatt v. Stichney, 325 F. Supp, 781, 334 F. Supp. 1341, 344 F. Supp. 

373 and 387 iM.D. Alabama, 1972) Appeal fUed May 12, 1972. Civil 
Action No. 72-2634 (5th Circuit). 

N«) further developments since the April 1973 isv^e of "Mental RetardaUon and 
the Law." 

CALIFORNIA: Josci}h i^. Revels i: Karl fitioti, M.P , i<o. 658-044 (Superior 
Court of the State of California, City and County of San Frai^- 
Cisco ^ filed March 22, 1973. 

No further develonments since the January 1974 issue of "Mental Retardation and 
the Law." 

GKOHGIA: Uurnham v. Departmem of Public Health of the State ofOeorfiia, 
349 F. Supp. 1335 (N.D. 'leorRia, AuRiLst 3, 1972) appeal filed 
August. 1973, Civil Action No. 72-3110 (6th Cirt^uit). 

No further developments since the April 1973 issue of "Mental Retardation and 
the Law," 

FLORIDA: Donaldwn t-. OVonner. 493 F. 2d 507 (5 Cir. 1974). 



On April 26. 1974. the United States Court of Appeals for the Fifth Circuit held 
that a non-dangerous person who is involuntarily committed to a st^ite mental hospital 
has a constitutional right, based on the 14th Amc i-'nent. to receive such indi- 
vidual treatment as will give him a reasonable opp anuni'y to br? cured or to im- 
prove hi.s mental condition. In so holding, the Filf h Circun upheld that Florida 
I)i.strit i Court's award of danuiges to the plaintiff, a former mental patient, who 
had claimed that in 14 '^2 years of involuntary confinement he had received no treat- 
ment, while at Uie same time his legitimate attempts to seek release had been 
blocked. 

This wry important case will receive more complete analysis in the next issue of 
"Mental Retardation and the Law." 
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li.l INOIS: iVhoelerv. Glass, Civil Action No. 7M377 (United States District 
Court, Illinois) filed November 13, 1970. 



No further dewlopnients since the January, 1974 issue of "Mental Retardation and 
the Law." 

MINNESOTA: V'jbvh v. Lihius, 373 F. Supp. 487 (D. Mirm. 1574} 



On February la. 19't4, Ui.strict Judge Earl Larsen issuefi a Decree and 2?i page le- 
gal niemoran lum which affirmed a constitutional due process right to hibiUtation 
for perso.is \^ho arc involuntarily i-omniitted to state f icilities for the mentally u'- 
tarded. The Court al.so Immd a statutory right to habilitatiot under the Minnesota 
Hospitalization and Commitment Ac^ 

In addition, the Court held that civilly committed residents have a due proc(?ss 
right to be treated in less restrictive ooni'nunity btisf-d alternatives to institution- 
iUization. 

The Court agreed with plaintiffs' contention that mentally retarded persons con- 
fined in state inhtitutions have a right under the Eighth Amendment or due process 
clause of the Fourteenth Amendment to a humane and safe living environment in- 
cluding the right to protection from assaults, reasonable acceiis to exercise, and out- 
door activities and basic hygienic needs. 

Finally, the Court noted the possibility of Eighth and Fourteenth Amendment vi- 
olations arising from the excessive use of seclusion, physical restraint, and tran- 
quilizers. 

The Court has deferred rulings on relief pending a confareu'.'e with counsel. 

NEBRASKA: Horacek v. Exon, Civil .Action No. CV72-L-299 (UniU^d Stales 
District Court. Nebraska) filed September 28, 1972. 

The Departmeiu of Justice intervened as an amicuH curiae (friend of the court) 
on behalf of the plaintiflh on April 2(5, 1974. (3ne of the ba-sis for their inter- 
vention is the fiM't that Beatrice State Home, which is the subject of the law- 
suit, hius received S3.4 million in Medicaid funds. Trial of the case is now set for 
July of 1974. 

NEW YORK: S'oif York State Aii,sociation for Retarded Children v Rockefeller; 

and Patricia Part>ii c Rockefeller. 72 Civil Action No. 356 (United 
Stales District Court, Eastern District, New York) filed March 17, 
1973. 

On April 22. 1974. the l ourt denied defendant's motion to dismi.ss. It also denied 
plainuffs motion to file an amended complaint. The United Slates has intervened 
as a friend of the court. Trial is now .set for September 30, 1974. 

TENNKSSKE: Sacdle v Treaduay, Civil Action No. Nashville 6969. /United 

States District Court. Middle District. Tennessee) filed April 10. 
1973. 
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in 4? Vi^ry imf)ortant decision highlighUnfi potential conflicts of interest bptween 
parnits and their mentally retarded children and illustrating that a **voluntary" ad- 
mission by a parent may in reality be an involuntary admission for the child, the 
thre>judBe District Court entered an order on March 8, 1974, concerning that por- 
tion of the cast' chaJ'« nging the constitutionality of the Tennessee commitment pro- 
cedures. 

It ruled that TCA §§ 30-501 (1) and (2), which permit the commitment of a 
person to a state me:?tal hospital merely upon the request of a parent or guardian 
and the consent of the hospaal superintendent, violate the Dur Process clause of 
the Unittd States Constitution because of the lack of procedural safeguards to 
protect the interest of the child. 

Tho court enjoined the state from making futher commitments under the chal- 
lenged statutory provisons. The remaining right to treatment claims [see **Mental 
Retardation and the Law/' April, 1973) have been remanded to the single district 
judge for further proceedings. 

B. RIGHT TO JUST COMk ENSATION FOR LABOR 

FLORIDA: Roehuch v. Florida Department of Health and Rehabilitive Services, 
Civil Action .No. TCA 1041 (United States District Court, Northern 
District, Florida) filed July 6, 1972. 

Plaintiffs are reviewing the lower court decision to determine whether or not to 
appeal. For previous decision, see **Mental Retardation and the Law," July, 1973. 

TENNESSEE: Townwnd v. Clover Bottom (formerly Townsend v. Treadwa\], 
No. A.257(i (Chancery Tourt, Nashville) filed May 22, 1972.' 

Following the Federal Court's dismissal of the Fair Labor Standards Act claim on 
May 15, 1973, the plaintiffs refiled that portion of their case in the Tennessee 
staU» Chancery Court, (see ••Mental Retardation and the Law/' October, 1973). 

The State filed a motion to dismiss this new suit, primarily on grounds of sovereign 
immunity. Briefs were submitti'd by both sides and the chancellor took the matter 
under advisement. 

On February 21, 1974, the chancellor ruled that while Federal Court actions 
against the state to enforce the Fair Labor Standards .Act may be barred by the 
Eleventh .Amendment, Congress ••by the 1966 amendment, effectively lifted the 
states' immunity from private suit in the context of an FLSA action in a state 
forum." Therefore, the defendant's motion to dismiss was denied and plaintiffs 
will be allowed to proceed on the merits of the case. 

WASHINGTON, D.C.: Souder v. Brennan, 367 F. Supp. 808 (D. U.C. 1973). 



The Department of Labor is now implementin^f the Court's order ( see ••Mental 
Retardation and the Law,*' January, 1974). 
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RIGHT TO EDUCATION 



CALIFORNIA: California Association for Retarded Children v. State Board pf Ed- 
ucation, No. 237277 (Superior Court, Sacramento County) filed 
July 27, 1973. 

N^otions to dismiss and motions to strike portions of the pleadings were briefed 
and argued by the parties in December of 1973. There has beon no ruling on 
these motions. Discovery is proceeding. 

CALIFORNIA: Lori Case v. State of California, Civil Action 101679 (California 
Superior Court, Riverside County) filed January 7, 1972. 

No further developments since the October 1973 issue of ^'Mental Retardation and 
the Law." . 

COLORADO: Colorado Association for Retarded Children v. State of Colorado, 
No. C-4620 (United States District Court, Colorado) filed Decem- 
ber 22, 1972. 

No further developments since the January 1974 issue of •^Mental Retardation and 
the Law." 

FLORIDA: Florida Association for Retarded Children v. State Board of Education^ 
Civil Action No. 730 250-Civ.-NCR (United States District Court, 
Southern District of Florida) filed February 14, 1973. State Court 
Actions known as State of Florida ex rei Grace v. Dade County Board 
of Public Instruction: and State of Florida ex rei Stein v. Keller. 

This class action is presently in the Florida state courts pursuant to an order of 
abstention entevd by the United States District Court (sec **Mental Retardation 
ajid the Law,'* Jaiiuary 1974.) 

The Grace case, (based on Florida Statute 230.23 (4) (m) (2), which requires local 
school boards to provide special educational services within the district school sys- 
tem, in cooperation with other district school systems, or through contractual ar- 
ranfjements with private or non public school or community facilities) is moving 
tov/aid a final conclusion. Counsel for both sides are presently working together 
to develop procedural guideline? for individulized hearings for each child who is 
denied placement or is placed inappropriately. 

The Stein case, (based on Florida Statute 402.22(2), which requires the Depart- 
nuMil of Health and Rehabilitative Services to establish educational programs for 
all persons under its care younper than 21 yrs) is in the discovery stage. Plaintiffs 
took depositions in late April to try to establish that they are not receiving ap- 
propriate educational services. 

FLORIDA: Wilcox v. Carter. Civil .Action No. 73-41 (United States District 
Court, Middle District, Florida) filed January, 1973. 
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No furth4>r developments since the January 1974 issue of **Mental Retardation and 
the Law." 

MARYLAND: Maryland Association for Retarded Children, Leonard Bran^.hle 
V. State of Maryland, Civil Action. No. 720733.K (United States 
District Court, Maryland) In the Maryland State Court, Equity 
No. 77676 (Circuit Cotirt for Baltimore County) filed February 
14, 1973, State Court decision entered April 9, 1974 

On April 9, 1974, the Mar>Mand state trial court issued its decision in this right to 
education lawsuit. The case was litigated in the Maryland state court after the 
United States District Court for Maryland abstained (see **Mental Retardation and 
the Law," October 1973), 

In his opinion. Judge Raine determined that the defendants had not violated any 
provisions of the Maryland State Constitution, Judge Raine did however, exam- 
ine defendants' conduct under the requirement of various Maryland statutes, and 
entered a decree ordering the defendants to tdke certain steps to insure compliance 
with those statutes. (See below for specifics) He determined that the timetable, 
for providing education for handicapped children set up under Art, 77, Md, Code, 
106D and 106E (requiring adoption of state standards by July 1974, and adop- 
tion of local plans 9 months thereafter; implementation of these plans beginning 
with the 1975 school year, and requiring full implementation within 5 years) was 
sufficient despite plaintiffs' objection that these steps could be taken more quickly. 

The Maryland ARC case holds inter alia that: 

—Local boards of education must determine that an educational program pro- 
vided for a child i.s educational and appropriate for the child, 

—Placement in a nonpublic day facility, a public or private residential facility, 
and home and hospital instniction may (although not necessarily) constitute 
an appropriate program, 

—The local school board cannot discharge their responsibilities simply by 
referring the child to another agency, if the child is merely placed on a 
waiting list by the agency. 

—State authorities must promulgate standards for the accreditation of all 
education facilities, including day care centers and residential treatment 
facilities, 

—Home instruction must only be used when the child is prevented by physi- 
cal conditions from attending school; home instruction will not be justified 
by mental retardation alone, 

-If public agencies place children in private programs, the state or local school 
board must provide full funding to insure that the program is delievered free 
of charge to the parents. 
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--Loi'al boards of education have the obligation to provide daily transportation 
to and from the educational facility. 

On May 30, 1974, a further hearing was held before Judge Raine. At the hearing, 
attorneys for the state announced thr^t the state would not appeal Judge Raine's 
decision but instead would commit iu >lf to full compliance with the Decree com- 
mencing September, 1975. The state estimated the cost of compliance at $6.6 mil- 
lion per year. The state committed itself to notify the plaintiffs by the end of the 
calendar year of funds included in the budget for the purpose of compliance. On 
the strength of those commitments, Judge Raine allowed the State until September, 
1975 to comply with provisions in his Decree as to which no time table had been 
set previously. In addition. Judge Raine reserved jurisdiction to insure that the 
defendants' commitments are kept. 

NEW YORK: Reid v. Board of Education for the City of New York, No. 8742 
(Commissioner of Education for the State of New York) decided 
November 26, 1973. 

Pursuant to the decision of the Commissioner (reported in •^Mental Retardation 
and the Law," January 1974) the Board submitted a ••plan" to implement the 
order. Plaintiffs evaluated the plan and made a critical submission to the Com- 
missioner asserting deficiencies on the questions of the medical discharge register, 
placement in public school classes, home instruction and the elimination of wait- 
ing lists. The matter is pending before the Commissioner. 

NORTH CAROLINA: Crystal Rene Hamilton v, Dr, J, Iverson Riddle, Super- 
intendent of Western Carolina Center, Civil Action No. 
72-86 (United States District Court, Western District, 
North Carolina, Charlotte Division) filed May 5, 1972. 

No further developments since the January 1974 issue of •'Mental Retardation 
and the Law." 

NORTH CAROLINA: North Carolina Association for Retarded Children, Inc. 

Jame Auten Moore v. The State of North Carolina Board 
of Public Education (United States District Court, Eastern 
District of North Carolina, Raleigh Division) filed May 
18, 1972. 

The complaint has been amended to allege a violation of the Rehabilitation Act 
of 1973, Title 28 U.S.C. § 1343, 42 U.S.C. § 1983 and Title 28 U.S.C. §§ 2201- 
2202 and P.L. 9i-112 of Ihe 93rd Congress. 

The United States of America has been added as a party-plaintiff in the action. 

Discovery has been extended May 1, 1974. Plaintiffs brief is due June 1, 1974, and 
defendant's brief is due on June 15, 1974. A pre-trial conference is scheduled for 
June 24, 1974. 

A motion is before the Court to extend time for discovery to August 1, 1974. The 
filing of the plaintiff's brief is due September 2, 1974, and the filing of the defendant's 
brief is due September 16, 1974. A pre-trial conference will be held on September 
24, 1974. 
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NORTH DAKOTA: North Dakota Association for Retarded Children v, Peterson, 

Civil No. 1196 (United States District Court, North Dakota 
District, Southwestern Division) filed November 28, 1972. 

Plaintiffs have published notice to the members of the plaintiff class. 

WISCONSIN: Mindy Linda Panitch u. State of ]M$consin, Civil Action No. 72-C- 

461 (United States District Court, Wisconsin) filed August 14, 1972. 

On February 21, 1974, the three-Judge Dbtrict issued an order denying plaintiffs 
motion for a preliminary injunction, denying defendant's motion to dismiss, and 
dismissing Herbert L. Panitch (Mindy*s father) as a plaintiff. 

The Court ruled that Chapter 89 of the Laws of Wisconsin became effective on 
August 9, 1973, and gave plaintiffs most of what they sought in their complaint. 
However, it did not determine that the case was moot, because it was not yet clear 
that the statute would be effectively administered to provide education to all handi- 
capped children. Therefore the court decided to stay its hand, to give the State 
opportunity to implement Chapter 89. The defendants were directed to submit a 
report on implementation to the court by September 1, 1974. The court, how- 
ever, retained jurisdiction over the case. 

Plaintiffs have also intervened in Warren v. Nusbaum (see page 7 supra) testing 
the constitutionality of Chapter 89. 

RIGHT TO FAIR CLASSIFICATION 

CALIFORNIA: Larry P. v. Riles, Civil Action No. C-71-2270 (United States Dis- 
trict Court, Northern District, California) filed November 18, 1971. 

Plaintiffs' motions for expanding the injunctive relief state-wide, for contempt 
against the San Francisco School District and for further related relief have been 
pending before the District Court since November 1973. 

The city of San Francisco's appeal 'o the Ninth Circuit was argued on April 8, 1974. 
No decision has yet been rendered. 

LOUISIANA: Lebanks v. Spears, Civii Action No. 71-2897 (Eastern District, 
Louisiana, New Orleans Division). 

The consent decree has been reported at 60 Federal Rules Decisions 135 [60 F.R.D. 
135 (E.n.La. 1973)] 

.MASSACHUSETTS: Stewart v. Philips, Civil Action No. 70-1199-F (United States 

District Court* Massachusetts) filed September 14, 1970. 

No further developments since the October 1973 issue of **Mental Retardation and 
the Law." 
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EXCLUSIONARY ZONING 



OHIO: Hoy ft v. Gateways to Better Living, Case No. 73-CI-531 (Mahoning County 
Court of Common Pleas) filed April 18, 1973. 

No further developments since "Mental Retardation and the Law," January, 1974. 

OHIO; Driscoli v. Goldberg, Case No. 72-CI-1248, 73-C.A. 59 (Trial Court, Mahon- 
ing County Court of Common Pleas; Appellate Court, Court of Appeals, 
Seventh District) filed August 15, 1972. Appeal decided, April 9, 1974. 

On April 9, 1974, the Ohio Court of Appeals ruled on the appeal by adjoining 
landowners seeking to set aside a trial court ruling that a group home for mentally 
retarded children was a permitted use in a single-family zoning district. (See 
"Mental Retardation and the Law," October 1973, p. 26.) 

The Court of Appeals ruled that since zoning ordinances are in "derogation of the 
common law" they should be strictly construed. The zoning ordinance defines a 
"family" as a group of people living as a "single housekeeping unit." The trial 
court found as a fact that the group home would be operated much like a traditional 
family and that it would function as a single housekeeping unit as opposed lo a 
boarding house, fraternity house, or the like. Under these facts, the Court of Ap- 
peals ruled that the group home would come within the definition of family used 
in the zoning ordinance and would therefore be a permitted use under Ohio law. 

WISCONSIN: Browndale International, Ltd., v. Board of Adjustment, 60 Wis. 2d 

182, 208 N.W. 2d 121 (Wis. 1973) cert, denied 94 8. Ct. 1933 (1974). 

The United States Supreme Court exercised its discretion not to hear this case, 
denying the Petition for Certiorari on April 15, 1974. 



STERILIZATION 

ALABAMA: Katie Relfv. Caspar Weinberger, Civ No. 15i">7-73 (United States 
District Court for the District of Columbia) dismissed October 5, 
1973; reinstated October 8, 1973. 

Consolidated with NWRO v. Weinberger, p. 9, supra. 

NORTH CAROLINA: Nial Ruth Cox v. A. M. Stanton, M.D., CA 800 (United 

States District Court, Eastern District, North Carolina) 
filed July 12, 1973. 

In mid-October both sides had filed motions for judgement on the pleadings. On 
December 3, 1973, the Court entered an order extending the time for filing ob- 
jections or answers to any and all incerrogatodes until thirty days after the entry 
of judgement on these motions. No decision on the motions had yet been rend- 
ered. 
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COMMITMENT LAWS 



WEST VIRGINA: State ex rel Willard MiUerv, Robert Jenkins, No. 13340 

(Supreme Court of Appeals of West Virginia at Charleston) 
filed November 20, 1973. Decided March 19, 1974. 

On March 19, 1974, the Supreme Court of Appeals handed down its decision in 
the case challenging the constitutionality of commitment procedures for those 
persons found incompetent to stand trial. In granting the petition for habeas 
corpus, the court ruled, inter alia; 

That the state must make the determination of whether a person is com- 
petent to stand trial within 60 days of commitment, and that a person may 
not be confined for more than six months even if he has not become com- 
petent within that period. 

That a person may not be committed to a mental institution "attendant to 
a criminal prosecution" unless it has been demonstrated by ''clear, cogent, 
and convincing'' that he is ''dangerous to himself or others/' 

That if a person is "so severely retarded that he is unable to stand trial. . . the 
state must either bring a civil commitment action against [him] or discharge 
him.*' 

In this case the court ordered that the petitioner be released with sixty days to en- 
able the state to institute civil commitment proceedings if they so desired. 

WISCONSIN: State ex rei Gerald Haskins v. County Court of Dodge County, 
62 Wis. 2d 250, 214 N.W. 2d 575 (Wis. 1974). 



On February 18, 1974, the Wisconsin Supreme Court decided this class action 
habeas corpus case brought on behalf of persons involuntarily committed as in- 
competent to stand trial. 

The Court fuled that the state may confine a person found incompetent to stand 
trial for 18 months without violating the U.S. Supreme Court decision in Jackson 
V, Indiana (See "Mental Retardation and the Law," April 1973.) 

According to the Court, while the likelihood of regaining competency declines 
witli tiic len^vh of commitment, there is still a significant, albeit small, probability 
that persons confined from 12-18 months will become competent. Moreover, 
under Wisconsin statutory law, persons who are found incompetent to stand trial 
may be confined no longer than the maximum sentence for the nrime charged. 
The Cour^reasoned that, although this provision might be unconstitutional under 
Jackson, nevertheless it did reflect the legislative intent to require lengthy com- 
mitments of persons incompetent to stand trial. The Court held that a rule per- 
mitting commitments of 18 months would reflect the intent of the legislature 
and would not be inconsistent vntli Jackson. 

The Court found further that: 
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After a fjorson is initially found incompetent to stand trial, he is entitled to 
hearings every six months on the question of his competency, 

The trial court must independently evaluate psychiatric testimony in deter- 
mining whether a person is competent. 

The trial court may not dismiss charges against one who is found unlikely 
to regain competency in the forseeable future. 

The mere fact that one is charged with a crime, even a violent one, does not 
automatically satisfy the standard of dangerousness required for civil com- 
mitment. 

The mere fact that one is confined beyond the time when it appears likely 
that he will become competent does not necessitate the dismissal of charges 
on the grounds of a denial of speedy trial. 

The State Public Defender is now seeking to have the incompetency commitments 
of the plaintiffs vacated. If the state wishes to continue to confine the plaintiffs, 
it will be required to initiate civil commitment proceedings. 

IV. CLOSED CASES REPORTCD IN EARLIER ISSUES OF **MENTAL RETARDATION 
AND THE LAW^^ 

A. RIGHT TO TREATMENT 

ILLINOIS: Hivera i\ Weaver CivU Action No. 72C135. 

MASS.ACHUSETTS: Ricciv. Greenb/aff, Civil Action No. 72-469-T (Unit^»d 

StaWs District Court, Massachusetts) filed Feb. 7. 1972. 
Consent Decree entered, Nov. 12, 1973. 

B. RIGHT TO JUST COMPENSATION FOR LABOR 

MISSOURI: Employees of the Department of Public Health and Welfare, State 
of Missouri u Department of Public Health and Welfare of the State 
Missouri, 93 S. Ct. 16J4 (1973). 



C. RIGHT TO PUBLIC EDUCATION 

CONNECTICUT: Seth Kiueli PRA, Dr Bernard Nemoitan, 143913, (Superior 
Court, Fairfield County, Connecticut) Decided July 18, 1972. 

MICHIGAN: Harrison v. State of Michigan, 350 F. Supp. 84G (E. D. Mich. 1972). 



NEW YORK: Piontkowski v, John Gunning and the Syracuse School District 
(filed with the Commissioner of Education for thp Stite of New 
York on August 4. 1972). 
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NKW YORK: In the matter of Peter Held, Civil Action No. H-2-71, H-10-71 

( Family Court of the State of New York, County of Westchester , 
November 29, 1971). 

PENNSYLVANIA: Pennnylvania Association for Retarded Children. Nancy Beih 

Bowman v. Commonwealth of Pennsylvania, David H. Kurtzman, 
334 F. Supp. 1257 (3-Judge Court, E.D. Pennsylvania, 1971). 

WASHINGTON, D.C.: Mills v. Board of Education of the District of Columbia, 

348 F. Supp. 866 (D. D.C. 1972). 



D. CUSTODY 

IOWA: In the interest of Joyce McDonald, Melissa McDonald, Children, and the 
State of Iowa v. David McDonald and Diane McDonald, Civil Action No. 
128/55162 (Iowa Supreme Court, October 18, 1972); and 

IOWA: In the interest of George Franklin Alsager et al. and the State of Iowa v. 
Mr. and Mrs. Alsager, Civil Action No. 169/55148 (Supreme Court of 
Iowa, October 18, 1972). 

E. COMMITMENT LAWS 

INDIANA: Jackson v. Indiana, 406 U.S. 715 (1972). 

WISCONSIN: State ex rel. Matalik v. Schubert, 57 Wis. 2d 315, 204 N.W. 2d 
13 (Wisconsin Supreme Court 1973). 

F. EXCLUSIONARY ZONING 

CALIFORNIA: Defoe v. San Francisco Planning Commission, Civ. No. 30789, 
(Superior Court of California) filed Aug. 17, 1970. 

MICHIGAN: Doe v. Damm, Complaint No. 6^7 (United States District Court, 
Eastern District, Michigan) Consent Decree. 
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